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IN THE 
Supreme Court of Appeals of Virginia 
AT RICHMOND. 
Record No. 3329 
. ·., 
EFFIE M. BROWDER AND F. M. NEWSOM, JR., 
· Appellants, · 
versiM 
J.·C. MITCHELL, ELLEN M. POWELL AND HENRY T. 
MITCHELL, Appellees. . 
PETITION FOR .AN APPEAL. 
To the Chief Ju,stice and Associate Ju.stices of the Sitpreme 
Co1+rt of Appeals of TTirginia: 
. Your petitioners, Effie M. Browder and F. M. Newsom, 
Jr., respectfully represent that they are aggrieved by a cer .. 
tain decree, entered by the Circuit Court of Brunswick· 
eounty, Virginia, on the 29th day of April, 1947, in a certain 
chancery cause therein pending, the original style of which 
is ·J. 0. Mitchell, et als., versus Mary F. Mitchell Shearin. 
_ The decree of which appellants complain, sustains a plea 
of the statute of frauds on the part of appellees to a certain 
petition :filed in the above cause by appellants. 
2 Supreme Court of ~ppeals of Virginia 
STATEMENT OF THE CASE. 
Prior to November 7, 1946, J. C. Mitchell, Ellen M. Powell 
and He-nry T.· -1\fitchell, _laboring under the impression that 
they wer_e the owners of a .. tract of land, containing 230.9 
acres, more fully described in the papers in this cause, by 
oral contract, agreed to sell the same· to appellants for the 
consideration of $5,050.00 in cash.· · 
·when appellees came to prepare the deed to appellants, 
conveying said property, ii~ accordance with the oral con-
tract, it was ascertained that appellees did not own the· tract 
in its entirety, but were seized and possessed of a three-
2* fourths undivided interest therein, *the other one-fourth 
undivided interest being vested in Mary F. Mitchell 
Shearin, their mother, and a person non -compos rnentis, who 
had inherited this interest from another son, Robert - E. 
Mitchell, who had departed this life, in the year 1944, in-
testate, unmarried, and without issue. 
Under these circumstances, .in order to consummate the 
sale so made to appellants by appellees, appellees engaged, 
constituted, and appointed A. S. Harrison, Jr., a practicing 
attorney, of Lawrenceville, Virginia, as their agent and at-
torney, to file a bill of complaint, in the Circuit Court of 
Brunswick County, Virginia, for the purpose of having a par-
tition of said property. 
Accordingly, A. S. Harrison, Jr., attorney and agent for 
appellees, ·on their behalf, filed a bill of complaint, in the 
Circuit Court. of Brunswick County, Virginia, setting forth 
in detail the agreement between appellees and appellants, 
and praying that the partition of said property be had by a 
ratification and confirmation of the oral contract, as afore-
said. To this bill of complaint, A. S. Harrison, Jr., acting 
as attorney fo_r appellees, signed the names of appellees by 
himself as their counsel. 
In due course the papers in this cause were referred to a 
commissioner in chancery, who reported to the Court that the 
sum of $5,050.00 was a fair and adequate price for said prop-
erty, and recommended to the Court a confirmation of the pri .. 
vate sal~ of said property, as made by the appellees. ' 
In· the meantime, Halifax Paper Company, Incorporated, 
beca~e interested in. 'the property in q;uesti<~n and ma~e !1n 
offer of $5,500.00 for:tli.e same. The Court thereupon, ·m its 
sound discretion, manifestly for the benefit of Mary F. Mitch-
ell Shearin, a'. party in interest, non compos mentis, refused 
to confirm the private sale made to appellants, rejected the 
bid of Halifax Paper Company, Incorporated, and entered a 
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decree directing that the property be sold at public auction. 
When this public sale was held, J.C. Lucy became the pur-
chaser of said property for the sum of $6,500.00; and when 
this sale was reported to the Court, by A. S. Harrison, Jr., 
special commissioner, the same was duly confirmed. 
g• • Almost immediately thereafter, appellants filed their 
petition in the original chancery cause, setting up the 
fore going facts and praying the Court to enter a decree di-
recting, after the payment of the cost of the proceeding, that 
three-fourths of the net surplus arising from the sale of said 
property, over and above tlle original purchase price of $5,-
050.00, be paid to them. It was to this petition that appellees 
interposed their plea of tha statute of frauds. 
ASSIGNMENT OF ERROR. 
The Court erred in sustaining appeliees' plea of the statue 
of frauds. 
A transcript of the record is filed herewith, and the atten-
tion ·of the Court is thereto directed in its entirety. 
The subject of the sale in question was real es·tate. This 
being true, of course,· in order to meet the requirements of 
the statute of frauds there must have been some written 
memorandum evidencing the sale, which memorandum m,1st 
have been signed by appellees or their duly authorized agent. 
The specific question then with which th.is Court is concerned 
is whether or not the bill of complaint filed by appellees con-
stitutes a sufficient memorandum in writing to answer the 
requirements of the statute of frauds. Upon a reference 
to this bill of complaint it will be found that the property is 
described in the minutest detail; the history of the title of 
appellees is set out at length; the consideration is stated in 
unmistakable terms,. and the method of payment is made 
clear. The authority of A. S. Harrison, Jr., attorney, to file 
the bill of complaint and to affix the names of appellees 
thereto is not questioned .. · In fact, every action of A. S. 
Harrison, Jr., as attorney and agent for appellees, is recog.:. 
nized thorughout the entire proceeding. Appellees testified 
under oath that it was their wish that the private sale made 
by them to appellants be ratified and confirmed by the Court. 
We can conceive of no memorandum i.n writing more dignified 
and solemn than a pleading in a court of record signed by 
the duly constituted attorney of the parties sought to be 
charged. While it does not appear that this Court has had 
this direct question before it, nevertheless the general law 
seems to recognize such a document as all sufficient to bring 
a case without the statute of frauds .. 
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4: * *In Americart Jurisprudence, Vol. 49, Section 221~ 
pages 639 and 640, it is said, in part, as follows: 
'' "'' * * Under the statute of frauds, as in force and applit3d 
in most of the states, it appears to be wall settled thnt if suf-
ficiently definite and certain artd signed by the party to be 
cltarg~d, or by his agent or attorMy on bis behalf; a pleading 
or affidavit aclmittino· a parol agreement within the statute 
ntay constitute a sufficient writing within the meafiitig of _tha 
statute, so as to enable the cwmit tc; enforcs the contrnot, This 
rt1le has been applied often in suits to establish a ttust in 
i-eal estate, to admissions corttained in an answer :filed ifi tlie 
proceeding- in which recovery on tbe oral contrrtet is stmght 
or in a prior proceeding-, to depositions, affidavits, and agreed 
statements, provided~ accoi·ding' to st1rhe authority, they are 
~;iven voluntarily, and the statements therein which are re-
lit!d ttport to supply essential tE!rms of the memorandum te-
la te to events occurring· before controversy arose over the 
ot'al ~onhact and before the status of the parties under the 
co_ntract had been fixed; at1d to interrogatories, petitions; 
b111~, etc. The view is that since a memorandum may be exe-
cuted subsequent to the making of the contract or bargain; 
arid may be of an it1fo1·:t:t1al tiature; the statute may be satis.: 
fli:3tl by ail affldavit1 deposition; oi' verified pleading, and even 
by a. pleadihg signed only by counsel. ' ' . 
'' * ·* • The qrtestioit whether a pleading1 depositiort, or 
othet evidence or stntement trtade in cc,urt may constitute a 
sufficient writing to comply with the requirements of the 
statut@ of fr~uds is sotn~what interwoven with the question 
of waivet and estoj)pel, where tlie pleading tJCclits in the same 
Mtion. A eoiittrwt within the statute is sometimes enforced 
a1tliough ndt iii w1·itihg, . ort the theory that a oortf ~ssion fo 
th~ artsWet· of the MntNtct as set f odh .in the plaintiff's plead= 
iug waives the statute; withdut _ieference to the s.uffioienoy 
of tli~ tii1swer as a tnemoNtnduin of the contract'' 
irt the light of the f o:regoirtg, it is respectfully submitted 
tltat the Court etted in sustaining· appellees' plea of the statute 
of f1iauds. 
THE CA~E ON ITS MERITS. 
In event this Court shotild be of the opinion that the lower 
Oourt eti'ed hi sustait1it1g appellees' plea of th_e statute of 
frauds; then it would, we think, be ptoper for this Court to 
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. . 
proceed to an adjudication of this cause upon its merits. A 
plea of the statute of frauds is, of course, a plea by way of 
confession and avoidance. The entire record, with all the 
pertinent facts which cannot be subsequently controverted, is 
now before the Court. 
In discussing the case upon its merits we direct the Court's 
attention to the fact that this Court was confronted with al-
most the identical situation in the case of Robinson, et al., 
versus Shepherd, et al., 137 Va. 687, 120 S. E. 265. 
5• iiJn the Robinson-Shepherd Case, supra, it appears 
that L. W. Robinson and his wife were jointly seized and 
possessed of a house and lot. Mrs. Robinson died, intestate, 
Ieaving as her sole heirs-at-law and next of kin L. W. Rob-
inson, her husband, and L. W. Robinson, Jr., an infant son, 
four years old, to whom her interest in the property descended, 
subject. to the curtesy of her husband. L. W. Robinson mar-
ried again and believing that upon the death of his wife her 
interest in the property passed to him, contracted to sell the 
property to one Shepherd, for $9,000.00. When the parties 
came to close the transaction and to execute the deed, it was 
determined that L. W. Robinson owned only a one-half un-
divided interest in the property, and that the other half was 
, vested in his infant son. After conferring as to the form 
· of procedure to be adopted to perfect the title, counsel for 
the parties agreed on a suit for partition, and L. W. Robin-
son's attorneys prepared and filed the original bill in the 
name of Robinson and wife against L. W. Robins9n, Jr., al-
leging that the property was not susceptible of partition in 
kind; that the same should be sold and the proceeds divided; 
and that the offer of Shepherd to buy the property at $9,-
000.00 should be accepted. Depositions were taken to prove 
that the property was not susceptible of partition in kind 
and that the offer of Shepherd was a good one and should 
be ~ccepted. The trial J udg·e endorsed a decree '' to be en-
tered'' and delivered the same to the Clerk, accepting the 
bid of Shepherd for the property. Before this. decree was 
actually spread upon the books, one Whiting :filed an upset 
bid of $10,000.00. By another decree the property was ex-
posed to public sale and knocked out to Standard Gas & Oil 
Supply Company at the sum of $10,650.00; and this sale wa~ 
confirmed. · 
;Under these circumstances, Shepherd intervened and 
claimed one-half of the advance of $1,650.00 of the public sale 
o~er Shepherd's contract price of $9,000.00. This relief the 
Court granted to Shepherd . 
. . On an appeal, t:11is Court affirmed the decree entered by 
Supreme Cd11rt of App~als 0£ Vh~ginia 
t~e lowei· Co1itt, ahd i11 the Murs~ of its opinfon, anidng oth~r 
things, has th~ following to say: 
"Irt M'<Jrtlo'Cfc v. Bt,llt31·, 10 v es~ R. 292t 316, Lord Elddtt 
says: 
'' ~ If a mah havirtg; partial i11teb~sts ih an esbtte ~liooses · 
to entet intb a ct>ilti'act represettting it and agreeing to 
6* sell it as his tiwn, ~t *is rtdt . corhpeteht for liim to say 
afterwards; thbugh lie liEls valuable ihhWests, he has not 
th~ ehtirety, ahd thetefcfre the p1frcliaser sli~ll not liave the 
benMit of his cohtract. For the purp~se of this jurisdictionJ 
tlle person contracting· under those ~ir~unistances is bound 
bt the assertion in his cbhtiact; and if the vendee chooses to 
talt~ as much as he can lHive; he has a ri~ht to that and td an 
abatement.' 
"Ih Dun.sni.ore. v. Lyle; 87 Va. 393, 12 S. E. 611, we flhd 
this: 
'' '.Wl1ile a purchaser; how·ever, cannot be compell~d t<>. take 
a defective title; but li~s a right to hlsist upon a cleat legal 
titJe, .oh the other hahd, thoug·h the vehd<fr caniltlt make the 
title he contra~ts to make, yet he may be compelled to ~·on-
v-ey such· title as he has, and tb compensate for th~ defect; 
nor does it iie. for him to obje~t for the want of a complate 
title in him.' '' · 
rn. ,reaching its conciusion ~n the Robi11,son-8hepkerd ·case; 
tliis CouH lias the following to say: · 
"This case was ~ohducted ih all respects in ac~ottlanc·e 
with the. usual practice\ in the courts o.f this state, wlier~ a 
pirty ~~lls another r~aJ estate in which an iiifant holds an 
· mteiest. The cohtract is always cortstrued as subje~t to the 
approval df th~ co.lift, so far as the interests of the infant are 
coiie~rned. A bill for partition is filed; and evitl~nc~ taken 
to pfove tliat the laiid ca1itlot b~ partitinhed ih kind. and that 
it will lie td tlle interest of the infant to sell it tti the vendee 
at th~ pHce agreed upon by the pa.Hies in their contract, and 
that the price is a<,lequate and fair. 
nif .iiti upset bid is put in; the sale is Mhfirmed at the price 
natii¢d; as a platter of course. 
'~ The cotlrt 's duty is to protect the_ h1ter~sts of th~ infant, 
but jn so doing it does not dissolv~ the ~ohtrac!t betweeh the 
oHgihal parti~s, and th~ veni:lor can.hot,. so far as his ht-
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terest in the land is concerned, by '~icling behind the back 
of the infant', release ·himself from his contract obligations 
with the vendee." 
In the instant case, by the decree of April 29, 1947, the 
Court very properly preserved the rights of the parties and 
' directed A. S. Harrison, Jr., special commissioner, to with-
hnld the disbursement of the funds coming into his hands as 
special commissioner until the rights of the parties hereto 
had been :finally adjudicated. 
CONCLUSION. 
Wherefore, and for the reasons stated a.hove, your peti-
tioners, Effie· M. Browder and F. W. Newsom, Jr., pray that 
an appeal and supersedeas may be granted to the decree COIJ!-
plained of; that the said decree may be reviewed and re-· 
7'• versed; and that this Honorable Court ma.y enter •a final 
decree in this cause, directing that three-fourths of the 
surplus, over and above $5,050.00, after the payment of the 
cost of the partition suit, which said sum is now in the hands 
of A. S. Harrison, Jr., special commissioner, be paid to your 
petitioners; or else that this cause may be remanded to the 
Circuit Court of Brunswick County, Virginia, with directio~ 
to the said Court to enter such decree. 
Your· petitioners hereby adopt this petition as their brief, 
and request oral argument upon the same before the Court, or 
before a Justice thereof. 
Counsel.further states that this petition and a transcript 
of the record will be :filed with the Clerk of this Honorable 
Co~rt, in Richmond, Virginia. 
L. J. HAMMACK, 
Bespect.fully submitted, 
EFFIE M. BROWDER and 
F. l\L NEWSOM, JR., 
By Counsel. 
Counsel for Petitioners. 
.I 
I, L. J. Hammack, an attorney at law, practicing in the 
Supreme Court of Appeals of Virginia, do certify that, in 
my opinion, there is error in the decree complained of in the 
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foregoing petition, and that said decree should be reviewed 
and reversed. 
Given under my hand this 23d day of August, 1947. 
L. J. HAMMACK. 
R~ceived of L. J. Hammack a copy of the foregoing peti-' 
tion, this 23d day of Aug11st, 1947. 
L. C. HARRELL, JR., 
Attorney of record for J. C. Mitchell, Ellen 
1\i. Powell and Henry T. Mitchell. 
Received August 26, 1947. 
M. B. WATTS, Clerk. 
Oct. 8, 1947. Appeal and supersedeas awarded by the Court. 
·Bond $300. 
M. B. W. 
RECORD 
.VIRGINIA: 
Pleas before the Circuit Court of the County of Bruns .. 
wick, at the Courthouse thereof, on the 29th day of April, 
1947. 
Be it remembered that heretofore-to-wit: At a Chcuit Court 
held for the County of Brunswick, on the 7th day of Novem-
ber, 1946, came J. C. Mitchell, Vergie P. Mitchell, Henry T. 
Mitchell, Minnie E. Mitchell, Ellen M. Powell and S. L. Powell, 
Complainants, and filed their Bill in Chancery against Mary 
F. Mitchell-Shearin, Respondent, which Bill is in the following 
words and figures, to-wit: 
To the Honorable J. J. Temple, Judge· of said Court: 
Humbly complaining, your complainants, J.C. Mitchell, Ver-
gie P. Mitchell, Henry T. Mitchell, Minnie E. Mitchell, Ellen 
M. Powell, and S. L. Powell, respectfully represent the follow-
ing facts as a basis for this, their bill of complaint: 
That W. T. Mitchell, by his will, probated in the Clerk's 
Office of Brunswick County, Virginia, on March 23, 1920, and 
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of record in said clerk's office in ·w111 Book 23 at page 648, 
devised his real property in Brunswick County, Virginia, to 
his wife, Sarah E. Mitchell for life, and at her death to :i\fary 
F. Mitchell, widow of Peter T. Mitchell, for life or widowhood, 
and at her death to the children of Peter T. Mitchell, in fee· 
simple; 
That the said W. T. Mitchell was survived by his widow, 
the said Sarah E. Mitchell, who is now living, and was fur-
ther survived by his daughter-in-law, Mary F. Mitchell, widow 
of Peter T. Mitchell, a deceased son of W. T. Mitchell; 
That the said W. T. Mitchell was further survived by ·the 
· following children of Peter T. Mitchell, deceased, 
page 2 ~ to-wit: J. C. Mitchell, whose wife is Vergie P. 
Mitchell, Ellen M. Powell, whose husband is S. L. 
Powell, Robert E. Mitchell, an unmarried man, and Henry T. 
Mitchell, whose wife is Minnie E. Mitchell; 
That the said W. T. Mitchell was seized and possessed, at 
the time of his death, of two certain .tracts or parcels of land 
situate in Powellton District, Brunswick County, Virginia, 
containing 230.9 acres and 57.25 acres, according to a map of 
the property of the heirs of W. T. Mitchell, deceased, made by· 
George C. Faville, Jr., Surveyor, dated October 6, 1938, and 
of record in the clerk's office of said County in Deed Book 90 
at page 287, to which. map reference is expressly made for a 
more complete, accurate and detailed description of both of 
said tracts of land ; 
That following the death of ·w. T. Mitchell, the said Mary 
F. Mitchell, widow of Peter T. ::Mitchell remarried, and to 
one J. G. Shearin; 
That by deed dated September 21, 1938, and recorded in 
the Clerk's Office of Brunswick County, Virginia in Deed Book. 
90, at page 283, the said Sarah E. Mitchell, widow of W. T. 
Mitchell, deceased, conveyed to J. C. Mitchell, Ellen Mitchell, 
Robert E. Mitchell, and Henry T. Mitchell, all of her right, 
title. and interest in and to the above described property of 
which W. T. Mitchell died seized and possessed, and situate 
in Brunswick County, Virginia; . 
That your complainants a.llege and aver that the said deed 
operated· to vest in J. C. Mitchell, Ellen Mitchell Powell, 
Robert E. Mitchell, and Henry T. 1\fitchell, title, in fee simple, 
. in the .above described land, they having been de-
page 3 ~ vised the remainder, in fee simple, of said land, sub-
ject to the life estate of Sarah E. Mitchell, ancl the 
provision in said will in regards Mary F. Mitchell, and the 
said Mary F. Mitchell having remarried; 
Your complainants further a.Hege and aver that the said 
Robert E. lv!itchell departed this life intestate on July 3, 1944, 
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seized and possessed of an undivided one-fourth interest in 
the above described property, and survived by his mother, 
Mary F. Mitchell Shearin, as his sole heir-at-law and next of 
kin; 
Your complainants further allege and aver that the said 
Mary F. Mitchell Shearin is a patient in the Eastern State 
Hospital at Williamsburg, Virginia, and is a person non com-
1JOS rnentis, and, therefore, unable to understand or appreciate 
the extent of her estate or the nature of her interest in the 
lands involved in this proceeding; 
Your complainants further allege and aver that the object 
of this suit is to effect a partition of the above described tracts 
of land now owrled jointly and in fee simple by your com-
plainants and the said respondent, in one of the modes pre-
scribed by law, preferably by private sales as hereinafter set 
forth, and a division of the proceeds of such sale among the 
parties entitled thereto according to law and their interest in 
said lands; 
That owing to the location of said land, its shape, the loca-
tion of the buildings thereon, the mental condition of the re-
spondent, and the numerous parties having an interest there-
in, your complainants allege that partition in kind thereof is 
impractical, if not impossible; · 
Your complainants further allege that they have 
page 4 ~ received an offer from Effie M. Browder and F. M. 
Newsom, Jr., of $5,050.00 for the said 230.9 acre tract 
of land in Powellton District, Brunswick County, Virginia, 
and that the complainant, J. C. Mitchell, is desirous of pur-
chasing the 57.25 acre tract for $1,256.64; That your com-
plainants are of opinion that the said offers are fair and 
reasonable and represent the fair market value of said prop-
erties, and. should be accepted; 
That the said land, assessed as a whole, is now valued for 
taxation purposes at $2,740.00; 
In tender consideration whereof, and for as much as your 
complainants are without remedy in the premises save in a 
court of equity, where alone such matters are properly cog-. 
nizable and relievable, your complainants pray that the said 
Mary F. Mitchell Shearin may be made a party respondent to 
this bill of complaint and required to answer the same, but not 
under oath, her answer under oath being hereby expressly 
waived; That all proper process may be issued, inquiries 
directed, accounts taken and decrees entered; That a com-
petent and discreet attorney at law be assigned and appointed 
guardian ad lite1n for Mary F. Mitchell Shearin, to J?rotect 
her interests in this suit, and that such gua~dian ad litem be 
required to answer this bill of complaint under oath; That, 
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if necessary, or expedient, the court appoint a committee for 
·Mary F. Mitchell Shearin, to handle and preserve the estate 
of said respondent, and to receive and invest such amounts · 
. as the said Mary F. Thompson Shearin may be entitled from 
the proceeds of any sale of land in this suit; That partition 
-of the said two tracts of land containing 230.9 acres and 57.25 
acres in Powellton District, Brunswick County~ Vir-
page 5 ~ ginia, owned by your complainants and the said 
respondent; may be decreed, in some mode pre-
scribed- by law, preferably by a sale of the 230.9 acre tract 
to Effie M. Browder and F. M. Newsom, Jr., at their offer of 
$5,050.00, and the 57 .25 acre tract to J. C. Mitchell at his offer 
of $1,256.64, and a division of the proceeds of such sale among 
the parties entitled the~eto according to law; That the will 
of W. T. Mitchell may be construed by the court herein in 
order that the interests of all parties hereto in and to said 
lands, or the proceeds from a sale thereof, may be properly 
and judicially determined; That the share of the respondent 
in any proceeds derived from a sale of said lands may be 
invested or otherwise disposed of by the court herein in such 
· manner as will be to the best interest and welfare of said re-
spondent· · 
That A.' S. Harrison, Jr., counsel for your complainants, may 
be allowed a reasonable attorney's fee for his services ren-
dered herein; 
That your complainants may be afforded all such other, fur-
ther, general and special relief as the nature of their case 
may require and as to equity may seem meet and proper; 
And as in honor bound, your complainants will ever p1·,;_iy, 
etc. 
J. C. MITCHELL, 
:VERGIE P. MITCHELL, 
HENRY T. MITCHELL, 
MINNIE E. MITCHELL, 
ELLEN M. POWELL, 
S. L. POWELL, Complainants, 
By Counsel. 
A. S. HARRISON, JR., p. q. 
State of Vfrginia, 
County of Brunswick, to-wit: 
This day personally appeared before me, Kathleen ·w. 
Lucy, a Notary ·Public of and for the county and state afore-
said, whose commission expires on the 7th day of 
page 6 ~ August, ;l.950,. A. S. Harrison, Jr.? counsel for the 
complainants m the above styled smt, and made oath 
before me that to the best of his knowledge, information and 
belief, the facts and allegations set forth in the above bill o~ 
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complaint are true except in so far as they are stated to be 
on information, and that so far as they are stated on infor-· 
mation, he believes them to be true. 
_Given under my hand this the 7th day of ~ovember, 1946 .. 
KATHLEEN W. LUCY, 
Notary Public. 
Filed in open Court. 
J. J". T. 
11/7/46. 
ANSWER OF RESPONDENT AND GUARDIAN 
AD LITEM. 
The joint and separate answer of the respondent,. Mary F. 
Mitchell Shearin, by L. J. Hammack, her guardian ad litem, 
and L. J. Hammack, guardian ad litem for the said respondent, 
who is a person non compo.s mentis, to a bill of complaint ex-
hihi ted against the said respondent in the Circuit Court of 
Brunswick. County, Virginia, by J. C. Mitchell and others; 
The said Mary F. Mitchell, by her guardian ad litem, and 
the said guardian a.d litmn, answer and say that Mary F. 
Mitchell Shearin, is ari inmate of the Eastern State Hospital 
at Williamsburg, Virginia, and a person non compos mentis, 
and, therefore, not able to understand and protect her rights 
as to the matters alleged in the bill of complaint, and whether 
or not the said complainants have a right to demand a par-
tition of the lands described in the bill of complaint, they 
are not advised, neither are they advised as to the price the 
said land should bring in event the court should decree a 
sale thereof, publicly or privately; 
That the respondent is not advised as to her in-
page 7 ~ terest in the said lands involved in this suit, and 
prays that her interest in said lands may be 
judicially determined herein; 
The respondent accordingly submits her rights and in-
terests to the protection of the court, and prays that no decree 
may be entered in this cause to her prejudice; 
And now, having fully answered the complainants' bill 
of complaint, this respond~nt prays to be hence dismissed with 
her reasonable costs, by them, in this behalf expended. 
MARY F. MITCHELL SHEARIN, 
By L. J. HAMMACK, 
Guardiatn ad litem. 
L. J. HAMMACK, · 
Guardian ad litem, for Mary F. 
Mitchell Shearin. 
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State of Virginia, 
County of Brunswick, to-wit: 
Subscribed and sworn to· before me by L. J. Hammack, 
guardian ad litem, this the 7th day of November, 1946. 
Filed. 
11/7/46. 
KATHLEEN W. LUCY, 
Notary Public. 
J. J. T. 
DECREE ENTERED ON NOVEMBER 7, 1946. 
On motion of the complainants, J. 0. Mitchell, Vergie P. 
Mitchell, Henry T. Mitchell, Minnie E. Mitchell, Ellen M. 
Powell, and S. L. Powell, by A. S. Harrison, Jr., their counsel, 
the court doth adjudge, order and decree that L. J. Ham-
mack, a competent and discreed attorney at la:w:, be, and l1e is 
hereby, assigned guardian ad litem for the respondent, Mary 
F. Mitchell Shearin, a person non compos mentis; 
And thereupon, on motion of L. J. Hammack, 
page 8 ~ guardian ad litem for said respondent, ·1eave is here-
by granted. him to file the separate and joint sworn 
answer of the said respondent by her guardian ad liteni, and 
of the said guardian ad litem of said Mary F. Mitchell Shearin, 
to the complainants' bill of complaint, and the said answer is 
hereby :filed in open court, by leave thereof; 
And thereupon, on motion of said complainants, by coun-
sel, and with the express approval of the respondent by her 
guardian ad litem, and the said complainants, by their attor-
ney, and with the sanction of the court, this cause is hereby 
this day docketed and set for hearing, and came on this day 
to be heard on the complainant's bill of complaint, which is 
dulv verified, and upon the ·joint and separate sworn answer 
of the said respondent by her guardian ad litem, and the said 
guardian ad litem, this .day heretofore filed as aforesaid, and 
was argued by counsel; 
On consideration whereof, the court doth adjudge, order 
and decree that the papers in this cause be, by the clerk of this 
court, referred to one of the Commissioner~ in Chancery of 
this court, who, after giving reasonable notice to the resident 
parties hereto, or their counsel of record, and to the said guar-
dian ad litern. of the respondent, shall make, state and report 
to court the following accounts and inquiries : 
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1. Whether or not all proper parties are before the co~rt, 
and if any of the parties interested in this suit are in the mili-
tarv service of the United States of America or her Allies. 
i An account of the real estate of which W. T. Mitchell 
died seized and possessed, situate in Brunswick County, Vir-
ginia, together with a description thereof, and its fee simple, 
assessed and annual value. 
3. An account of all persons having an interest in 
page 9 ~ the said real estate of W. T. Mitchell under and by 
virtue of his will, probated in the clerk's office of 
Brunswick County, Virginia, on March 23, 1920, and of record 
in said clerk's office in Will Book 23 at page 648, or other-
wise. 
4. An account of all liens and encumbrances, including cur-
rent and delinquent taxes, binding on the lands of which W. T. 
Mitchell died seized and possessed, in Brunswick County, Vir-
ginia, or on the interest of any party entitled to an interest 
or ·share in said lands. . 
5. An account of whe.ther or not the real estate of which 
W. T. Mitchell died seized and possessed and which is de-
scribed in the bill of complaint as two tracts of land in Powell-
ton District, Brunswick County, Virginia, containing 230.9 
acres and 57.25 acres, is susceptible of partition in kind among 
the parties entitled thereto, and if not, whether or not there 
iA any party in interest who is willing to take the whole there-
of and pay to the other parties in interest a fair and reason-
able sum for their respective interests therein. 
6. An account of whether or not an offer made by Effie M. 
Browder and F. M. Newsom, Jr., of $5,050.00 for the said 
230.9 acre tract, and an offer made by J. C. Mitchell of 
$1.256.64 for the 57.25 acre tract, are fair and reasonable 
offers, and the best that can be obtained therefore, aud whether 
or not it will be to the interests of all parties thereto for the 
said offers to be accepted and the said lands sold for saiq 
amounts in order for a division and partition thereof. 
And the said Commissioner in Chancery shall report to 
court the f 01·egoing accounts and inquiries, together with such 
other matters as he may deem pertinent or which 
page 10 r he may be required to report by any parfy herein 
in interest, or by their counsel of record. 
And the court doth reserve, etc. 
REPORT OF COMMISSIONER IN CHANCERY FILED 
· NOV. 23, 1946. . 
To the Hon. J. J. Temple, Judge· of the said Court : 
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· In accordance with the provisions of a decree entered by 
your Honor in the above styled suit, on the 7th day of Novem-
ber, 1946, and upon reference to the undersigned commissioner 
in chancery, he proceeded, forthwith, in his office in the town 
of Lawrenceville, ;virginia, to inquire into the matters men-
tioned in the said decree, notice being waived by all parties, 
heard the accompanying depositions, which are herewith filed 
as the evidence, in part, upon which this report is based, and 
now desires to report to the court, as follows : · 
l. Whether or not all prop'er parties are before the ~ourt, 
and if any of the parties interested in this suit are in the mili-
tary service of the United States -of America or its Allies. 
!\-11 proper parties are before the court, and none of them is 
in the military service of the United States or its Allies. 
2. An account of the real estate or which W. T. Mitchell 
died, seised and possessed, situate in Brunswick County, Vir-
ginia, together with a description thereof, and its fee simple, 
assessed, and annual value. 
W. T. Mitchell departed this life, testate, in 1920, seh,ed 
in fee simple, in severalty, of two certain tracts or parcels 
of land lying in Powellton Magisterial District of Brunswick 
County, Virginia, containing, according to survey, two hun-
dred and thirty and nine-tenths (230.9) acres and fifty-seven 
and twenty-five hundredths (57.25) acres, be the same, how-
ever, ever so much or less, being delimited and described on a· 
plat thereof, made by George C. Faville, Jr., Surveyor, datecl 
October 6, 1938, 1·ecorded in the office of the clerk 
page 11 ~ of the Circuit Court of Brunswick County, Vir-
ginia, in Deed Book 90, at page 287. 
The tract o~ 230.9 has a fee simple value of $5,050.00, has no 
annual value, and is assessed with the 57.25 acre tract at 
$2,266.00. 
The tract of 57 .25 has a fee simple value of $1,256.64, has 
an annual value of $100.00, and is assessed with the larger 
tract. 
3. An account of all persons having an interest in the said 
real estate of 1N. T. Mitchell under and by virtue of his will, 
probated in the clerk's office of Brunswick County, Virginia, 
on March 23, 1920, and of record in said clerk's office in Will 
Book 23 at page 648, or otherwise. 
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W. T. Mitchell, by his will, which is -recorded in the said 
clerk's office in Will Book 23, at page 648, devised the said 
tracts of land to Sarah E. Mitchell for the period of her 
natural life, and at her death to Mary F. Mitchell, for the 
period of her natural life, or widowhood, and at her death or 
upon her remarriage to the children of Peter T. Mitchell in 
fee simple. 
Sarah E. Mitchell by her deed of the 21st day of September, 
1938, recorded in the said clerk's office in Deed Book 90, at 
page 283, conveyed her life estate in the said land to J. C. 
Mitchell, Ellen M. Powell, Robe'rt E. Mitchell, and Henry T. 
Mitchell, children of Peter T. Mitchell, Mary F. Mitchell mar-
ried J. Q. Shearin in 1919,. thereby rendering the devise to 
her void. 
The children of Peter T. Mitchell, who took fee simple re-
mainder in the said land were J. C. Mitchell, Ellen M. Powell, 
Henry T. Mitchell, and Robert E. Mifohell, each taking a one-
fourth undivided fee simple interest in the said two tracts or 
parcels of land, subject to the life estate aforesaid, one of 
which was acquired, as afore said, and the other having been 
voided by the marriage, aforesaid. · 
The one-fourth undivided fee simple interest of Robert E. 
Mitchell, upon his death, unmarried and without 
page 12 ~ issue, intestate, on the 3rd day of June, 1944, was 
inherited by his mother, Mary F. Mitchell Shearin, 
of which one-fourth undivided fee simple interest she is now 
seised. Each of the said three other devisees, to whom the 
remainder in fee was devised, is now seised of his one-fourth 
undivided fee simple interest in the said tracts. See supple-
ment at.tachecl hereto, as a part hereof. 
4. An account of all liens and encumbrances, including cur-
rent and delinquent taxes,'binding on the lands of which W. T. 
Mitchel died seised and possessed, in Brunswick County, Vir-
ginia, or on· the interest if any party entitled to an interest 
or share in said lands. 
Liens upon the entire tract of 288.15 acres. 
1. Brunswick County Taxes, due and payabie to J. Haskins 
Rogers, Treas. as follows : 
1946-$36.71 not including penalty. 
Other than current taxes for 1946, there are no liens on the 
said tracts of land, either in the name of W. T. Mitchell, on the 
interests of J. C. Mitchell, Ellen M. Powell, Henry T. Mitchell, 
or Mary F. Mitchell Shearin, and there were no liens on the 
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interest of Robert E. Mitchell that was inherited by the said 
Mary F. Mitchell Shearin, or on the life estate of Sarah E. 
Mitchell that was conveyed to the children of Peter T. 
Mitchell. 
5. An account of whether or not the real estate of which 
W. T. Mitchell died seised and possessed and which is de-
scribed in the bill of complaint as two tracts of land in Powell-
ton District, Brunswick County, ;virginia, containing 230.9 
acres and 57.25 acres, is susceptible of partition in kind among 
the parties entitled thereto, and if not, whether or not there is 
any party in interest who is willing to take the whole thereof 
and pay to the other parties in interest a fair and reasonable 
sum for their respective interests therein. 
Neither the 230.9 acre tract nor the 57.25 acre tract can be 
divided in kind conveniently among the parties entitled there-
to, nor is allotment of a part of either tract and a sale of the 
residue practicable. A sale of both tracts for par-
page 13 ~ tition is necessary and such a sale would promote 
the best interests of all parHes in interest and vi~ 
late the rights of no party in in_terest. 
No party interested in the 230.9 acre tract is willing to take 
the whole thereof and pay to the other parties in interest a 
reasonable sum for their interest, but Effie M. Browder and 
F. M. Newsom, Jr., have made an offer of $5,050.00 for this 
tract, to be paid in cash, which offer is considered to be about 
top price for the land, and is a fair and reasonable offer there-
for, and .should be accepted consummating the same to these 
prospective purchasers privately, as it is doubtful the land 
would bring more and it probably might not bring as much at a 
public sale. In any event parties owning a three-fourths in-
and recommend its acceptance. The acceptance of this offer 
would promote the best interest of the said Mary F. Mitchell 
Shearin. 
As heretofore stated, J. C. Mitchell is seised of a one-fourth 
undivided fee simple interest in the, tract of 57 .25 acres, he is 
desirious of buying this tract at a reasonable price, paying 
to the other three parties in interest a reasonable sum for 
their interests therein, and to that end has offered $1,256.64 
for it, of which he would pay three-fourths to the other 
owners-this price is fair and reasonable and the best in-
terest of the parties in interest would be promoted by its 
acceptance: and by consummating a sale thereof to the said 
J". C. Mite.hell, privately, at this sum. The two owners who 
would be effected by .this sale, who are s-ui juris, wish the said 
offer to be accepted by the Court-Mary F. Mitchell Shearin 
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is seised of a similar interest, and its acceptance would pro-
mote her 'best interest likewise. . 
page 14 }- 6. An account of whether or not an offer made 
by Effie M. Browder and F. ::M:. Newsom, Jr., of 
$5,050.00 for the said 230.9 acre tract, and an offer made by 
J. C. Mitchell of $1,256.64 for the 57.25 acre tract, are fair 
and reasonable offers, and the best that can be obtained there-
fo1·, and whethe.1" 01' not it will be to the interest of all parties 
the1·eto for the said offers to be accepted and the said land sold 
for said amounts in order for a division and partition there-
of. 
These offers are fair and reasonable and the best interests 
of ~Jl parties in interest, including the said Mary F. Mitchell 
Shearin, would be promoted by their acceptance by the Court. 
The price of each tract of land is reasonable and there is no 
element of speculation in either sale and the parties might 
have closed the sales. by deeds except for the fact Mary F. 
Mitchell Shearin is a person non compos mentis. 
Notice of the filing of this report has been waived by ·all 
parties. 
Respectfully submitted this 23rd day of November, 1946. 
Fee for this report--$40.00. 
HENRY CONNELLY, 
Commissioner in Chancery. 
We waive -notice of the. taking of the foregoing accounts 
and inquiries and accompanying depositions, and of the filing 
of the foregoing report. 
J. C. MITCHELL, 
VERGIE P. MITCHELL, 
HENRY T. MITCHELL, 
MINNIE E. :MITCHELL, 
ELLEN M. POWELL, 
K. L. POWELL, 
· By A. S. HARRISON, JR., Counsel. 
MARY F ._ MITCHELL SHEARIN, 
by L. Ji. HAMMACK, 
Guardian ad litem. 
As a supplementary to the attached report, and as a part 
of the 3rd account, the commissioner wishes. to state that 
Henvy Mitchell, .. and Minn1e E. Mitchell, his wife, and Ellen. M. 
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Joe. C. Mitchell. 
· Powell, and Sam L. Powell, her husband, by their 
page 15 ~ deed of the 31st day of July, 1945, recorded in the 
office of the clerk of the Circuit Court of Brunswick 
County, Virginia, in Deed Book 99, at page 307, conveyed their 
interests in the.57.25 acre tract to Joe Mitchell, describing the 
tract as containing fifty acres, more or less, and their interests 
therein as being a two-thirds interest, !in which deed the 
grantors reserved the timber standing on the land. 
It appears from the depositions the timber was reserved 
to secure payment of the purchase price, and that_ the said 
J.C. Mitchell now wishes to obtain a deed from a special com-
missioner for this tract in which he will be granted one hun-
dred per cent interest therein. 
None of the parties to this deed is claiming any interest 
under it, and it was not taken into account in reporting the 
people seised of this tract and their respective interests the1·e-
in. . 
· Respectfully submitted this 23rd day of November, 1946. 
HENRY CONNELLY, 
Commissioner in Chancery. 
DEPOSITIONS . 
• The depositions of Joe C. Mitchell, Henry T. Mitchell, Ellen 
M. ~owell, Sam L. Po1vell, F. M. Newsom, Jr., and A~ E. 
Browder, taken before Kathleen W. Lucy, a Notary Public 
of and for the county of Brunswick, in the State of Virginia, 
in the office of A. S. Harrison, Jr., Attorney at Law, Law-
renceville, Virginia, on November 18, 1946, at 2 o'clock P. M., 
to be read as evidence on behalf of the complainants, and in 
support of the allegations of their bill of complaint. 
Present: Henry Connelly, Commissioner in Chancery; L. J. 
H~mmack, Guardian ad litem; Ka_thleen W. Lucy, Notary 
Public and Reporter; A. S. Harrison, Jr., Attorney 
page 16 ~ for the Coinplainants. Witnesses herein~fter 
named. 
JOE C. MITCHELL, · 
a witness of lawful age, being :fir~t duly sworn, deposes and 
says: 
Examined by M~. Harrison:· . · 
· Q. Please state vour name, age, residence, and occupation. 
A. Joe C. Mitchell; 33; Emporia, Virginia; I am employed 
by Virginia Dyeing Corporation of Emporia. 
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Joe. C. Mitchell. 
Q. Mr. Mitchell, you are one of the children of Peter T. 
Mitchell and Mary F. Mitchell Y 
· A. Yes, sir. 
Q. When did your father die? 
A. My father has been dead about 28 years. 
Q. Your mother is still living¥ 
A. Yes, sir. 
Q. I believe that she is a patient at the Easte:m State Hos-
pital in Williamsburg, Virginia Y 
A. Yes, sir. · 
Q~ ·when was your mother committed to the hospital Y 
A. My mother has been a patient at the hospital on one or 
more occasions. She was last committed to the hospital on 
July 16, 1944, and she has been there ever since. 
Q. What is her present condition? 
A. At this time our mQther 's condition is not good. She is 
not able to understand business and cannot attend to any 
business and the doctors do not feel that she will recover suffi-
ciently to come home. 
Q. What relation are you to W. T. Mitchell, deceased? 
A. He was my grandfather. 
Q. When did he die? 
A. March 16, 1920. 
Q. Did he die intestate or did he leave a will f 
A. He left a will. 
Q. Are you familiar with the provisions of this will in so 
far as they effect you, your brother and your sister, and your 
mother, Mrs. Shearin Y 
A. Yes, my grandfather's will was recorded in tl1e clerk's 
office of Brunswick County on March 23, 1920. He owned 
considerable property at the time of his death, and by this will 
he left all of his land or real estate in Brunswick County, 
Virginia. to his wife, Sally E. Mitchell for her lifetime, and 
then further provided that at her death the land or real prop-
erty was to go to Mary F. Mitchell, widow of Peter T. Mitchell, 
for life or widowhood, and at her death or the end of her 
widowhood, to the children of Peter T. Mitchell, in fee simple. 
Q. What is the present status of the interest of Sallie E. 
Mitchell? 
A. Sally E. Mitchell is our grandmother. In 1938 we. de-
cided to sell the timber on this property to Daughtrey-Davis 
Co., and at that time my two brothers, my sister, and myself 
purchased the life estate of Sally E. Mitchell" in and to all of 
t;h.e property that was willed her by W. T. Mitchell for life. 
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Although my grandmother, Sally E. Mitchell, is now living, we 
own her life estate in the land. 
page 17 ~ Q. What is the status of the interest of ·Mary 
F. Mitchell in the lands of W. T. Mitchell, deceased f 
A. The will said that my grandmother was to have the prop-
erty for life, and at her death, to my mother for life or widow-
hood. My mother married John Quincy Shearin during the 
year 1919, thereby ending her possible life estate in the prop-. 
erty. 
Q. Does your mother have any other interest in this prop-
erty? 
· A. Yes, we understand that according to law she inherited 
the interest of my brother, Robert Edward Mitchell, who died 
June 3, 1944. 
· Q. Please give the names of the Children of Peter T. 
Mitchell, deceased. 
A. There were four of us. Henry T. Mitchell, Emporia, 
Virginia; Robert E. Mitchell, now deceased; Ellen Mitchell 
Powell, Brunswick County, Virginia; and myself, Joe C. 
Mitchell. We are all of the children that were ever born to 
Peter T. Mitchell. My brother, Robert,. died on June 3, 1944. 
Q. Was he unmarried and over the age of 21 years T 
A. He was over 21 years of age but unmarried. Q. By whom was he survived Y 
A. Our mother, Mary F. Mitchell Shearin, and my brother, 
sister, and I. 
Q. Is Mr. Shearin now living? 
A. No, he died on January 6, 1940 . 
. Q. Does anyone have any interest in this land other than 
you, Mrs. Powell, your brother, Henry T. Mitchell, and your 
mother, Mrs. Shearin Y 
A. That is all. 
Q. Please state for the record what real property was owned 
by W. T. Mitchell in Brunswick County, Virginia, at the time 
of his death 7 
A. When W. T. Mitchell died in 1920, he was assessed with 
249 acres of land in Powellton District, Brunswick County, 
:Virginia, and I understand that this 249 acres is made up of 
nine tracts of from 2 to 101 acres. At the time that we pur-
chased our grandmother's life estate we thought the tract 
contained 249 acres, however, the land was surveyed by George 
C. Favel, Surveyor, on October 6, 1938, and his plat or survey 
is recorded in the clerk's office of Brunswick County, Vir-
ginia,·in Deed Book 90 at page 287. It appears that instead of 
containing 249 acres, the W. T. Mitchell lands contain 288.15 
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acres. The Favel map shows the ·p~operty as divided into 
two tracts, one of 230.9 acres and the other of 57 .25 acres ; 
the two tracts do not touch each other. 
Q. Is that all of the ]ands of W. T. Mitchell in Brunswick 
County? 
A. Yes, sir. 
Q. Mr. Mitchell, the records show that in 1938 you all sold 
the timber on this property to Daughtrey-Davis Co., Inc. Is 
that true! 
page 18 ~ A. Yes, sir. . 
Q. Has this company completed cutting the tim-
ber, and all of its operations in connection with the cutting, 
manufacturing, and removal of the timber. 
A. Yes, sir. 
Q. Do I understand that you now desire to effect a division 
of this property among the joint owners thereof, and feel 
that this partition can be best effected by a private sale of 
the property and a division of the proceeds of this sale among 
the parties entitled thereto. 
A. Yes, sir. 
Q. Have you received any offers for the two tracts of land T 
A. Yes. A. E. Browder and F. M. Newsom Jr. have of-
f e1:ed us $5,050.00 cash for the 230.9 ·acre. tract of land. I am 
interested and offer to purchase the 57.25 acre tract at the 
same price per acre that Browder and Newsom are offering for 
the larger tract, that is $21.95 an acre or a total of $1,2p6.63 
for the 57.25 acre tract. 
Q. Do you feel that these two offers are fair and reasonable, 
and represent the ·market value of the property at this time Y 
A. Yes, I do. There is one other fellow who wants. to look 
at the property but he has not made any offer. 
Q. Why do you feel that these offers are fair and reason-
able? · 
A. The buildings on both tracts are of little value, if any, 
except that I l1ave put some buildings on the small tract since 
my brother and sister agreed for me to have that. Further-
more, the timber on this property was sold down to 8" across 
the stump 12" from the ground in 1938, so there isn't too much 
timber on the property, although it is a growing proposition 
and I understand that is why Browder and Newsom are in.-
te,·est in it. 
Q. Are any of you children or Mrs. Shearin now living on 
the property? 
A. No one is residing on the large tract. I have a house 
that I built myself on the small tract, however I do not farm 
that tract, but work in Emporia. 
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Q. Approximately what is the annual rental value of this 
landT 
.A. It has never been rented. 
Q. What is the property assessed at? 
A. $2,740.00. 
Q. Are there any liens or encumbrances on this property Y 
A. No, sir. 
Q. Have the taxes been paid up until 1946? 
.A. Yes, but not for this year as yet. 
Q. Do you feel that this property could be divided in kind 
. among the four parties 7 
page 19 } .A. I do not think so. In any event, all of us 
with the exception of our mother are over 21 and 
want the property sold for a division. She is in no condi-
tion to look after her interest if it were to . be cut off and 
given to her. 
Q. What disposition do you desire made of your mother's 
share in the proceeds to be derived from a sale of these two 
tracts of land? 
A. Our only thought is that lrer interest be protected and 
be available for her use if and when she is ever in a position 
to use or need it. It does not matter whether the money is 
left in the court or a commitee or guardian is appointed to 
receive and invest it for her benefit. 
Q. In event the court decides that the money should be paid 
to a committee, do ·you have any recommendation to make? 
.A. Since my brother and I work in Emporia and some 
distance from Lawrenceville, and my sister and her husband 
live near Lawrenceville, it is our thought that one of them, 
probably Sam Powell, could be appointed committee. We will 
leave that up to the court. 
Q. With reference to your share, how do you desire that 
handled? 
A. I want to pay for my 57.25 acre tract from my share 
in the proceeds from all of the land. Simply deduct mine 
when settlement is made. 
Q. Are any of the· parties interested in this suit or the land 
in the military service of America or her allies T 
.A. No, sir. 
Q. Do you feel that it would be to the interest of all of tlt() 
parties for the land to be sold and the money divided as set 
forth in your depositions and in the bill of complaint? 
A. I do. 
Q. Mr. Mitchell, I note that on July 31, 1945, your brother, 
Henry T. Mitchell, and his wife, and your sister, Ellen M. 
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Powell, and her husband conveyed you their interest in a 
tract of land in Powellton District, containing 50 acres, mo1·e 
or less, and reserved the timber on the land. Will you please 
explain this transaction for the benefit of the court and the 
commissioner Y 
A. The 50 acres described in that deed is the same 57 .25 · 
acres that I am now buying. I was putting up some buildings 
on this property and I wanted to get the interest of my brother 
and . sister in the land. Our idea in reserving the timber was· 
that I could settle for the land when the timber on the property 
was sold. We want the whole thing adjusted in this suit. In 
other words, I am paying $1,256.63 for the 57.25 acres; which 
is the same land as the 50 acres described in this deed, and 
I am to· get not only the land but all of the timber on the 
land, so we will desire the reservation contained in that deed 
to be cancelled.· · 
Q. Do you waive your signature to this deposition? 
A. Yes. 
Signature waived. 
And further this deponent sayeth not. 
page 20 ~ HENRY T. MITCHELL, 
a witness of lawful age, being first duly_ sworn, 
deposes and says : 
Examined by Mr. Harrison·: 
Q. Please state your name, age, and occupation. 
A. Henry T. Mitchell; 39; I am employed at the Emporia 
Golf Course, Emporia, Virginia. 
Q. You are one of the devisees under the will of W. T. 
Mitchell, deceased T 
A. Yes. 
Q. Mr. Mitchell, you have been present during the question-· 
ing of your brother, Joe C. Mitchell, in regards the sale o'( 
two tracts of land in Powellton District, inherited by you, your 
two brothers and sister under the will of W. T. Mitchell, de-
ceased. Do I understand that it is your desire for this prop-
erty to be sold for a division, and that sale be made of the 230.9 
acre tract to A. E. Btowder and F. M. Newsom Jr. for 
$5,050.00, and that sale be made of the 57.25 acre tract to your 
brother, Joe C. Mitchell, for $1,256.637 
A. Yes, sir. 
Q. Do you consider these two offers as fair and reasonable 
and the market value of the property! 
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A. I do. 
Q. Explain briefly why you think so. . 
A. I tell you, the 230.9 acre tract is lying there, off the 
road, with no value. The land is washed some, and it is of no 
yalue except to grow pine trees. The taxes over a period of 
time amount to a great deal and I can't see that it would 
be any value to me. I think the proper thing to do is to get 
what we can out of it. The same thing applies to the other 
tract. My brother, Joe, has constructed some buildings on 
the small tract at his own expense and we want him to have 
that tract at the same price per acre that we are getting for 
the larger tract, and he is willing to buy it at this price. 
Q. Who owns this property at the present time? 
A. I own a one-fourth interest, my brother, Joe, a one-
fourth, my sister, Ellen, a one-fourth, and my mother in-
herited a one-fourth interest of my dead brother, Robert. 
Q. Does anyone have any life estate in this property? 
A. My grandmother, Sallie E. Mitchell, has a life estate 
in it but Joe, Ellen, Robert, and I bought this interest in 1938. 
My mother, Mary F. Mitchell, might have had an interest in 
it but under the will this interest was to her only for life 
or while she was the widow of Peter T. Mitchell, my father . 
. She married John Quincy Shearin abqut 1919, thereby for-
feiting her possible life estate in the property. Therefore, 
oillv the four of us now own the land. Q. As a matter of information, how old is your grand-
mother. Sallie E. Mitchell Y 
A. 83, and she is still living. 
Q. Do you feel that there is a possibility of your 
page 21 ~ mother being restored to health T 
A. I d.o not think so myself. She has been to . 
the hospital off and on over a period of years, but the last 
time she was taken there on June 3, 1944, and has not been 
released since that time. 
Q. Is she able to attend ~o, or understand, any business! 
A. No, sir. 
Q. In event the court feels that a committee should be ap-
pointed for your mother, is it sat~sfactory with you for your 
brother~in-law, Sam Powell, to be appointed Y. 
A. Yes, sir. ·. · 
Q. Do you waive your signature to this depositio~ T 
A. Yes. 
· Signature waived. 
And further this deponent sayeth not. 
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ELLEN M. POWELL, 
a witness of lawful age, being fhst duly sworn, deposes and 
says: 
Examined by Mr. Harrison: 
. Q. Please state your name, age, residence, and occupation. 
A. Ellen M. Powell; 30; I reside near Lawrenceville, in 
Brunswick County, Virginia; housewife. 
Q. Mrs. Powell, you have been present during the question-
ing of ·your brothers, Joe and Henry, in regards the sales of 
the two· tr.acts of land in Powell ton District, Brunswick 
County, Virginia, that you and your brothers were devised 
by will of W. T. Mitchell, have you not? 
A. Yes, sir. · 
Q. Do you feel that the offers made by Browder and New-
som and by your brother, Joe, of $5,050.00 for the 230.9 acres 
and $1,256.63 for the smaller tract are fair and reasonablef 
A. Yes, sir. 
Q. Are you willing for the property to be sold to these 
parties and at that price? . 
A. Yes, sir. 
Q. What is your suggestion in regards your mother's shareT 
A. It is ag-reeable with me to leave that to the decision of 
the court. It can either be left in the court and invested for 
her benefit, or turned over to a committee. We feel t~at a 
small or reasonable part of this money should be used to 
provide our mother with clothes and extra comforts that she 
can use in the hospital, and would like for the court to give 
the committee or whoever handles the money the authority to 
give her as much as may be necessary for this 
page 22 ~ purpose. 
• Q. Do you have any wishes as to who shall be 
appointed committee 1 
A. :M:y brothers suggested my husband, Sam Powell, and if 
that is agreeable with them it is all right with me. 
Q. So far as you know, are there any liens or encum-
brances on this property 1 
A. No. 
Q. Do you waive your signature to this de.position! 
A. Yes. 
Signature waived. 
And further this dew.,nent sayeth not. 
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SAM L. POWELL, 
a witness of lawful age, being first sworn, deposes and says :_ 
Examined by :M::r. Harrison: 
Q. Please state your name7 
A. Sam L. Powell. 
Q. It has been suggested that you be appointed committee 
.for your mother-in-law, Mary F. Mitchell Shearin. If the 
court decides to appoint you, are you willing to act in that 
capacity? 
A. Yes, sir, I will do anything I can. 
Q. Mr. Powell, do you all agree that the offers made by 
Browder and Newsom and by your brother-in-law, Joe C. 
Mitchell, for the_ two tracts of lal!-d in which your wife has a 
one-fourth interest, are fair and reasonable Y 
A. Yes, sir. 
Q. Do you feel then that it is to the interest of all parties 
to sell the land for a division at this time 7 
A. Yes, sir. 
Q. Do you waive your signature to this deposition7 · 
A. Yes. 
Signature waived. 
And further this deponent sayeth not. 
F. M. -NEWSOM, JR., 
a witness of lawful age, being first duly sworn, deposes and 
says: 
Examined by Mr. Harrison: 
Q. Please state your name. 
A. F. M. Newsom, Jr. 
Q. Do I understand that you and Mr. A. E. Browder have 
offered $5,050.00 for a 230.9 acre tract of land now owned by 
the devisees of W. T. Mitchell, deceased Y 
page 23 ~ A. Yes. 
Q. In your opinion, is this a fair and reasonable 
price for the property? 
A. Yes. 
Q. Are there any buildings located on the property! 
A. I am relying mainly on Mr. Browder in this transac-
tion. He tells me tha.t there are no buildings on it. We are 
buying it because it is a small timber growing proposition. 
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The timber was sold to Daughtrey-Davis Co. about 5 or 6 
_years ago and some more timber has grown on it-enough to 
justify our making them an offer of $5,050.00 for the prop-
erty, which offer the two boys and girl accepted subject to 
the approval of the court, since their mother who inherited 
the share of a dead son is in the Eastern State Hospital at 
Williamsburg. 
Q. Do you waive your signature to this deposition! 
A. Yes. 
Signature waived. 
And further this deponent sayeth ·not. 
A. E. BROWDER, 
a witness of lawful ~ge, being first duly sworn, deposes and . 
says: 
Examined by Mr. Harrison: 
Q. Please state your name. 
A. A. E. Browder. 
Q. Are you familiar with two tracts of land in Powellton 
District, Brunswick County, Virginia, containing 230.9 acres 
and 57.25 acres, more or less, of which W. T. Mitchell, died 
seized and possessed 7 
A. I am. 
Q. Are you the A. E. Browder who together with F. M. 
Newsom, Jr., have made an offer of $5,050.00 cash for the 
320.9 acre tract Y 
A. I am. 
Q. In your opinion, is this a fair and reasonable offer for 
the property, and the best that the parties can obtain there-
forY 
A. Yes, I think so. 
Q. State briefly why you think this is· a fair price Y 
A. There are no buildings at all on this property and the 
timber was cut by Daughtrey-Davis Co. about 5 or 6 years 
a-go. The land which was open is now grown up with bushes. 
There is some small timber. . 
Q. Then you and Mr. ·Newsom are buying it because of the 
small timber and as a growing proposition? 
A. Yes. 
page 24 r Q. Do yon feel that it is to the advantage of Mrs. 
Shearin, who is an insane person, for the property 
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A. E. Browder. 
to be sold at this time and her share to be invested for her 
benefit! 
A .. Yes. Land and timber are now selling high and the 
chances are that they are selling it to us at the top market. 
I have discussed this matter with all three of the children 
who own the property with their mother, and they want to sell 
it for $5,050.00, and we are willing to buy it for that price. 
This is about the fairest way that I know of to arrive at the 
market value of the· property. 
Q. Do you stand ready to pay for the property at any time 
that a good deed is delivered to you 7 
A. Yes. 
Q. With reference to the 57.25 acre tract, is the value of 
that tract about the same per acre as that of the large tracU 
A. Yes. 
Q. Do you waive your sig'llature to this deposition? 
A. Yes. 
Signature waived. 
And further this deponent sayeth not.· 
State of Virginia, 
County of Brunswick, To-wit: 
I -~ 
I, Kathleen Vy. Lucy, a notary public of and for the county 
aforesaid, in the State of Virginia, whose commission ex-
pires on the 7th day of August, 1950, do hereby certify that 
the fore going depositions were duly taken and sworn to and 
the signatures waived by all the witnesses aforesaid, before 
me, in the Town of Lawrenceville, County of Brunswick, State 
of Virginia, at the time and place, and for the purposes afore-
said, in the above captioned suit. All witnesses were duly 
sworn before testifying. The said depositions were taken 
in the office of A. S. Harrison, Jr., Attorney at Law, Law· 
renceville, Virg·inia, on November 18, 1946. 
Given under my hand this 18th day of November, 1946. 
KATHLEEN W. LUCY, 
Notary Public. 
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( ) Colored Powellton District Tax Year, 1946 
Assessed to Mitchell, J. C., et als. TAX RATE$ ....... . 
(A Statement For Taxes Sh~wn) 
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To 
Mr. Henry Connelly, Attorney 
Address City 
Pay Last Amount '' Total Due'' 
288 Acres Joins E. B. Woodruff 
5% Penalty Applicable 
12-6-46 
Tax Penalty, Total 
Interest, etc~ Due 
$36.71 
Payable to . 
J. Haskins Rogers, County Treasurer 
Lawrenceville, Va. 
STATEMENT ONLY-NOT TO BE RECEIPTED 
page 26 t HALIFAX PAPER COMP ANY, INC. 
Manufacturers of 
KRAFT PAPER 
Roanoke Rapids, N. C. 
Mr. A. S. Harrison Jr. 
Attorney at Law 
Lawrenceville 
Virginia 
Dear Mr. Harrison: 
December 9, 1946 
Please.be advised that at the request of Mr. J. C. Mitchell 
and his brother, we have recently gone over a tract of land 
in Powellton District, Brunswick County, Virginia, contain-
ing about 230 acres, and 'which, we understand, belongs to 
J. C. Mitchell, his brother, a sister, and his mother. 
We made Mr. Mitchell an off er of $5,250.00 for this prop-
erty, which we understood him to accept, but said that we 
would have to see you because the property was in court, 
on account of the fact that his mother is an inmate of Eastern 
State Hospital. 
Since that time, we fine!_ that _a suit is pending in the Cir-
cuit Court of Brunswick County, in which the matter of a 
private offer of $5,050.00 for the property is being considered. 
This is to advise that if this 230 acre tract of land is sold 
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at public auction, the Halifax Paper Company, Inc., of Roa-
noke Rapids, North Carolina, will start the bidding on the 
property at $5,500.00. . 
Or, if the property can be sold to us privately, we will pay 
$5,pOO.OO cash for it at this time. 
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Very truly yours, 
HALIFAX PAPER COMPANY, INC. 
By J. W. MEDLIN, 
Buyer for Company. 
ALLSBROOK & BENTON 
Attorneys at Law 
ROANOKE RAPIDS, N. C. 
December· 10, 1947 
Mr. A. S. Harrison, Jr .. 
Attornev at Law 
Lawre:nc:eville, Virginia 
Re: 230 acres-Mitchell Land 
Powellton District 
Bruns.wick, Virginia 
Dear Mr. Harrison: 
Mr. J. W. Medlin of Halifax. Paper Company, Inc., saw us 
yesterday regarding the P.Ossibility of his Company purchmi-
ing the above tract of land. We understand that Mr. Med-
lin wrote to you under date of December 9 regarding this 
matter and offered to purehase the property at private sale 
for $5,500.00 cash .. 
From all we understand regarding this matter,. it appears 
. that this property can only be sold under authority of the 
Court and that an offer has already be.en submitted of $5,-
050.00. We therefore: asslilme that it will Joe necessary for. us 
. to actually :file a raised or. increased bid on the property with 
the proper eonrt official O·r the representative of the owner. 
Being unfamiliar with yol!lr proeedure in this. respec.t, tms 
letter is· w:ritten for the purpose or procedure, it would be 
necessary to. raise this bid by 5.% and of course, the offer 
Mr. Medlin. has made constitutes an amou:nt. in excess thereof, 
and we would be glad if you will advise US, what necessary 
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steps have to be taken in this regard in order for us to per-
fect this raised bid or· offer to purchase at private sale as 
the case may be. 
Your advice in regard to the above will be greatly appre-
~~~ . 
MSB/lpO 
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Mr. A. S. Harrison, Jr. 
Lawrenceville 
Virginia 
Dear Mr. Harrison: 
Yours very truly, · 
ALLSBROOK & BENTON 
By M. S. BENTON 
Emporia, Virginia 
December 16. 1946 
It has come to my attention that the 230.9 acre tract of 
land involved in the suit of J. 0. Mitchell v. Mary F. Mitchell 
Shearin will probably be sold at public auction instead of pri-
vately to Mrs. Browder and Mr. Newsom for $5,050.00. 
My agreement with my brother and my sister is to pay for 
the 57 .25 acre tract at the same proportion as the 230.9 acre 
tract. · 
I, therefore, withdraw my offer of $1,236.54 for the small 
tract, and offer to pay for this tract the same per acre as the 
230.9 acre ultimately brings. 
Yours very truly, 
J.C. MITCHELL. 
page 29 r At a circuit court Oou.rt held for the County of 
. Brunswick, on the 16th day of December, 1946, 
the following decree entered: 
This cause came on this day to be again heard on the pa-
pers formerly read, and upoh the report of Henry Connelly, 
Commissioner in Chancery, which report, together with cer-
tain exhibits and depositions thereto attached, was filed in 
the clerk's office of this· court on the 23rd day of November, 
1946, and to which report no exceptions were noted within 
ten days following the filing thereof; upon the written offer 
of Halifax Paper Company, Inc., addressed to A. S. Har-
rison, Jr., attorney for the complainants in this suit, to pur-
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chase the 230.9 acre tract of l&nd hereinafter mentioned for 
$5,500.00, upon the written offer of J. C. Mitchell, dated Dec. 
16, 1946, to pay for the 57.25 acre tract the same price per 
acre as the 230.9 acre tract ultimately brings; And was ar-
gued by counsel ; 
And it appearing to the court from the said report, and 
the exhibits and dei)ositions returned therewith, that. all 
proper parties are before the court, and none of them is in 
the military service of the United· States or its Allies; 
That W. T. Mitchell departed this life, testate, in 1920, 
seized in fee simple, in severalty, of two certain tracts or 
parcels of land lying- in Powellton Magisterial District, of 
Brunswick County, Virginia, containing, according to sur-
vey, two hundred and thirty and nine-tenths (230.9) acres 
and fifty-seven and twenty-five hundredths ( 57 .25) acres, be 
the same, however, ever so much more or less, being delimited 
and described 011 a plat thereof, made by George C. Faville, 
Jr., Surveyor, dated October 5, 1938, recorded in the office of 
the clerk of the Circuit Court of Brunswick County, Virginia, 
in Deed Book 90, at page 287. 
page 30 t That the said Commissioner in Chancery re-
ported the tract of 230.0 acres as having a fee 
simple vak e of $5,050.00, no annual value, and assessed with 
the 57.25 acre tract at $2,266.00. 
That from said report the tract of 57.25 acres has a fee 
simple value of $1,256.64, has an annual value of $100.00, and 
is assessed with the _larger tract. 
That W. T. Mitchell, by his will, recorded in the said clerk's 
office in Will Book 23 at page 648, devised the said tracts of 
land to '' Sarah E. Mitchell for the period of her natural life 
or widowhood, and after her death or widowhood to Mary 
F. Mitchell, widow of Peter T. Mitchell, during her life or 
widowhood, and at her· death or widowhood to the children 
of Peter T. Mitchell in fee-simple''. 
That Sarah E. Mitchell by her deed of the 21st day of Sep-
tember, 1938, recorded in the said clerk's office in Deed Book 
90 at page 283, conveyed her life estate in the said land to 
J.C. Mitchell, Ellen M. Powell, Robert E. Mitchell, and Henry 
T. Mitchell, children of Peter T. Mitchell, That Mary F. 
Mitchell married J. Q. Shearin in 1919, thereby rendering the 
devise to her void, and the court so construes the said will of 
said W. T. Mitchell. 
That the children of Peter T. Mitchell, who took the fee-
simple remainder in the said land were J. C. Mitchell, Ellen 
M. Powell, Henry T. Mitchell, and Robert E. Mitchell, each 
taking a one-f onrth undivided fee simple interest in the said 
34 Supreme Court of Appeals of Virginia 
land, subject to the life estat.e afore said, one of which was 
acquired, as aforesaid, and the other having been voided by 
the marriage, afore said. 
That the one-fourth undivided fee simple interest of Rob-
ert E. Mitchell, upon his death, an unmarried man 
. page 31 ~ and without issue, intestate, on the 3rd day of 
June, 1944, was inherited by his mother, Mary F. 
Mitchell Shearin, of which one-fourth undivided fee simple 
interest, she'-·is now seized. That each of the said three other 
devisees, to· whom the remainder in fee was devised, is now 
seized of his one-fourth undivided fee simple interest in the 
said tracts. 
That the liens upon the entire tract of 288.15 acres are : 
1. Brunswick County taxes, due and payable to J. Haskins 
Rogers, Treas., as follows: 
1946-$36.71, not including penalty. 
That other than current taxes for 1946, there are no liens 
on the said tracts of land, either in the name of W. T. 
Mitchell, on the interests of J. C. Mitchell, Ellen M. Powell, 
Henry T. Mitchell, and Mary F. Mitchell Shearin, and there 
were no liens on the interest of Robert E. Mitchell that. was 
inherited by the said Mary F. Mitchell Shearin, or on the life 
estate of Sarah E. Mitchell, that was conveyed to the children 
of Peter T. Mitchell. · 
That neither the 230.9 acre tract, nor the 57.25 acre tract, 
can be divided in kind conveniently among the parties en-
titled thereto, nor is allotment of a part of either tract and 
a sale of the residue practicable. That a sale of both tracts 
for partition is necessary, and such sale would promote the 
best interests of all parties in interest and· violate the rights 
'of no party in interest. . 
That no party interested in the 230.9 acre tract is willing 
to take the whole thereof and pay to the other parties in in-
terest a reasonable sum for their interest; 
And· it further appearing to the court from said report of 
the Commission in Chancery and other papers 
page 32 ~ herein that prior to the institution of this suit 
. Effie M. Browder and F. M. Newsom, Jr., made 
the complainants an offer of $5,050.00 for the said 230.9 acre 
tract of . land, which offer the complainants tentatively ac-
cepted, but subject to the approval of the court, since these 
proceedings bad to be instituted to effect a sale or division 
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of the lands, the said Mary JI'. Mitchell Shearin being a person 
non, cornpos mentis; That the Commissioner in Chancery re-
ported said offer as fair and reasonable, and recommend_ed 
that the same be accepted; That subsequent to the filing of 
the report of the Commissioner in Chancery in November 23, 
1946, it appears that the Halifax Paper Company, Inc., be-
came interested in the purchase of said tract of land, and on 
December 9, 1946, addressed a written communication to A. S. 
Harrison, Jr., Attorney for the complainants herein, wherein 
they offered to purchase said land for $5,500.00 cash, or to 
start the bidding thereon at $5,500.00 in event it be ordered 
sold at public auction by the court in this proceeding; 
And thereupon, after mature consideration of all the facts, 
and the offers aforesaid, the court is of opinion that the best 
interest of all parties having an interest or estate in said land 
will be promoted by a public sale of said land, doth decline 
to accept the bids of either Effie M. Browder and F. M. New-
som, Jr., of $5,050.00, or the bid of Halifax Paper Company, 
Inc., of $5,500.00, for said land, and doth adjudge, order and 
decree that the said land be sold in order for partition and 
division herein, and doth adjudge, order and decree that A. S. 
Harrison, Jr., who is hereby _appointed a Special Commis-
sioner for. the purpose, be, and be is hereby authorized, di-
rected and empowered to offer·for sale, at public auction, to 
the highest oidder, for cash, at the front door of the Court-
house in Lawrenceville, Virginia, the said 230.9 
page 33 ~ acre tract of land, after having advertised the time, 
terms and place of sale for a period of at least 10 
days prior to the date of sale, by handbills to be posted and 
distributed by said commissioner, one of said handbills to be 
posted at the front door of said courthouse, said sale to be 
made expressly subject to confirmation by the court. herein. 
That as heretofore stated, J. C. Mitchell is seized of a one-
fourth undivided fee simple interest in the tract of 57.25 acres, 
and is desirous of buying this tract at a reasonable price, 
paying to the other three parties in interest a reasonable 
sum for their interests therein, and to that end has offered 
to pay the same amount per acre for the said 57.25 acre tract 
as the 230.9 acre tract brings at public auction. That the 
two owners who would be effected by this sale,-who are su-i 
juris, wish the said offe1· to be accepted by the court; That 
Mary F. Mitchell Shearin is seized of a similar interest and 
its acceptance would promote her best interest likewise. 
And the court being satisfied that the said offer of J. C. 
Mitchell to purchase the 57.25 acre tract in the manner afore-
said is a fair and reasonable offer, and will represent the 
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market value for said tract of land, and that the best interests 
of all parties will be promoted by a private sale to him as 
aforesaid, and that the rights of no persons will be prejudiced 
thereby, doth adjudge, order and decree that action on his 
said offer be deferred until the said 230.9 acre tract is sold 
as herein directed ; 
But before the said Special Commissioner shall proceed to 
execute the terms and directions of this decree, he shall exe-
cut~ bond before the clerk of this court, in the pen-
page 34 ~ alty of $7,000.00, with surety to be approved by 
said cle1'k, and conditioned according to law, and 
for the faithful performance of his duties under this, or any 
further decrees that may be entered ·herein. 
The court_ doth further adjudge, order and decree that ex-
cept insofar as the Commissioner in Chancery reports the 
230.9 acre tract of land as having a fee simple value of $5,-
050.00 and the 57.25 acre tract as having- a fee simple value 
of $1,256.64, and recommends .sales thereof to Effie M. Brow..; 
der and F. M. Newsom, Jr., and J .. C. Mitchell, at their offers 
of $5,050.00, and $1,256.641 respectively, and report of said Commissioner in Chancery, filed as aforesaid, on November 
23, 1946, be, and the same is hereby ratified, approved and 
confirmed, and is made the basis for the findings of the court 
in this decree. 
And the said Special Commissioner shall report to court as 
to the manner in which he had executed the terms and direc-
tions of this decree. 
And the court doth reserve, etc. 
REPORT OF SPECIAL COMMISSIONER. 
Filed on Jan. 2, 194 7. 
To the Honorable J. J. Temple, Judge of said Court: 
The undersigned, A. S. Harrison, Jr., Special Commis-
sioner, respectfully represents unto the court that pursuant 
to, and in strict compliance with, the directions of a decree 
entered herein on December 16, 1946, he executed the required 
bond, with corporate surety, and thereupon proceeded to ad-
vertise for sale a tract of land in Powell ton District, Brups-
wick County, Virginia, containing 230.9 acres, more or less, 
and more fully described in former proceedings herein, the 
said advertisement of the time, terms and place of sale hav-
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ing been by printed handbills of sale, posted at the 
page 35 ~ front door of the Courthouse in Lawrenceville, . 
Virginia, and elsewhere, and widely distributed, 
all in compliance with the directions of said decree, and for a 
period of more than 10 days prior to the sale ; 
That on Monday, December 30, 1946, at 12 o'clock noon, 
your commissioner offered for sale the said tract of land at 
the front door of the Courthouse at public auction, to the 
hiµ:hest bidder, for cash; 
That at said sale, which was extensively advertised, well 
attended, and fairly conducted, the bidding on the land was 
spirited, and J. C. Lucy, having made the last, highest and 
best b~d of $6,500.00 for said land, became the purchaser 
thereof at said bid, and now stands ready to comply with the 
terms of sale upon confirmation hereof and receipt of a deed 
to the land. · 
Your special Commissioner recommends that the sale be 
confirmed. · 
Your Commissioner further represents that the 230.9 acre 
tract of land sold at $6,500.00, brought $28.15 an acre; That 
J. C. Mitchell, one of the parties to this suit, now offers the 
sum of $1,611.59 cash for the 57.25 acre tract of land fully· 
described in former proceedings herein, which offer the said 
J. C. Mitchell, his brother, Henry T. Mitchell, and his sister, 
Ellen M. Powell, desire to be accepted; That your Commis-
sioner is of opinion that the offer of said J. C. Mitchell for 
said 57.25 acre tract is a fair and reasonable offer and rep-
l'esents the market value thereof, and accordingly recommends 
that a sale to him at his offer'aforesaid of said tract be made, 
and that his offer be accordingly accepted. 
Your Commissioner further represents that some contro-
versy has arisen between J. C. Mitchell, Henry T. 
page 36 ~ Mitchell, and Ellen M. Powell, of one part, and 
Effie M. Browder and F. M. Newsom, Jr., of the 
other part, over a portion of the proceeds to be received for 
the said 230.9 acre tract, the said Browder and Newsom claim-
ing that said J. C. Mitchell, Henry T. Mitchell, and Ellen M. 
Powell broke their contract in failing to convey the said prop-
erty to them for $5,050.00, and that the said Browder and 
Newsom are, therefore, ~ntitled to three-fourths of the dif-
ference between $5,050.00 and $6,500.00, tbe amount the prop-
erty brought at public auction; 
Your commissioner is advised that the said Browder and 
Newsom propose to :file a certain petition in this cause and 
to take such other action at law and equity as may be neces-
sary to ascertain their rights in the premises. 
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A handbill of the sale of the 230.9 acre tract is filed here-
. with; 
All of which is respectfully submitted; 
Filed 1/2/47. 
A. S. HARRISON, JR., 
Special Commissioner. 
J. J. T. 
NOTICE 
SALE OF VALUABLE LAND AND TIMBER, POWELL-
TON DISTRICT. 
In execution of a certain decree entered December 16, 1946, 
by the Circuit Court of Brunswick County, Virginia, in the 
chancery cause of J. C. Mitchell, et als., v. Mary F .. Mitchell 
Shearin, A. S. Harrison, Jr., Special Commissioner, will offer 
for sale, at public auction, to the highest bidder, for cash AT 
THE FRONT DOOR OF THE. COURTHOUSE IN LAW-
RENCEVILLE, VIRGINIA, MONDAY, DECEMBER 30, 
1946, AT 12 0 'CLOCK NOON 
the following described property, to-wit: 
page 37 ~ All that certain tract of land, and all timber 
thereon, situate in Powellton Magisterial District., 
Brunswick County, Virginia, co:fltaining 230.9 acres, more or 
less, according to a map thereof made by George C. Favill, 
Jr., Surveyor, dated October 6, 1938, and of record in the 
clerk's office of said county in Deed Book 90, at page 287, 
and b.eing in all respects one of two parcels of land situate in 
said county of which W. T. Mitchell died seized and possessed. 
Reference is expressly made to said inap, and the chancery 
papers, for a more accurate description of said land. 
TERMS: CASH. 
December 16, 1946. 
A. B. Jones, Auctioneer. 
A. S. HARRISON., JR., 
Special Commissioner 
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Virginia: 
In the Clerk's Office of the Circuit Court for BrunswiQk 
County: 
I hereby certify that the bond required of the above named 
Special Commissioner has been duly executed. 
W. E. ELMORE, Clerk. 
PLEASE POST. 
And at another day, at a circuit court held for the said 
County of Brunswick, on the 2nd day of January, 1947, the 
following· decree was entered: 
This cau.se came on this day to be again heard on the papers 
formerly read, and upon the report of .li .. S. Harrison, Jr., . 
Special Commissioner, this day hereby filed in open court, by 
leave thereof, and to which report there are no exceptions; 
And was argued by counsel ; 
On consideration whereof, but subject to the rei::ervations 
hereinafter made., the court cloth adjudge, order and decree 
that the said report be, and the same is herebv, ratified, ap-
proved, and confirmed in all particulars; .. 
That is appears to the court from said report that A. S. 
Harrison, Jr., Special Commissioner, acting pursuant to the 
directions of a decree entered herein on December 16, 1946, 
executed the bond required of him by said deeree, with cor-
porate surety thereon and thereupon did offer for sale, at 
public auction, for cash, at the front door of the 
page 38 ~ Courthouse in Br1mswick County, Virginia, on 
:Monday, December 30, l.946, at 12 o'clock, noon, 
after having· first advertised the time, terms and place of 
sale, for a period of more than 10 days and by printed hand-
bills, posted at the front door of said courthouse and else-
where, and widely distributed, in strict compliance with the 
directions of said decree, all that certain tract or parcel of 
land in Powellton District, Brunswick County, Virginia, con-
taining 230.9 acres, more or less, and more fully described in 
former proceedings herein; That at said sale J. C. Lucy, 
having made the last highest and best bid of Six Thousand 
Five Hundred Dollars ($6,500.00) for said land, became the 
purchaser thereof at his said bid; 
· And it further . appearing to the court that the said sale 
was extensively advertised, well attended and fairly con-
ducted, the court doth adjudge, order and decree that the 
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sale of said tract of land to the said purchaser, at his said 
bid, be, and the same is hereby, ratified, approved and con-
firmed. 
And the said Special Commissioner is directed to collect 
from the said purchaser, the amount of his said bid, and 
thereupon to execute and deliver to him, or his assignee, a 
deed, with covenant of special warranty, conveying to him, 
or his assignee, the said tract of land. 
That it further appears to the court that the 230.9 acre 
tract sold for $6,500.00, as aforesaid, brought $28.15 an acre; 
That J. C. Mitchell, one of parties to this suit, has submitted 
an offer of $1,611.59 for the 57 .25 acre tract of land which was 
involved in this proceeding, which offer his brother, Henry 
T. Mitchell, and sister, Ellen M. Powell, desire to be accepted, 
and the land sold to said J. C. Mitchell privately; 
page 39 ~ And the court being of opinion that tlJe said of-
fer of J. C. Mitchell of $1,611.59 for the 57.25 acre 
tract is a fair and reasonable offer and represents the market 
value of said property, and that the rights of no person will 
be prejudiced thereby, and further that the rights of the re-
spondent will be promoted by such a sale of said smaller tract, 
doth accordingly adjudg·e, order and decree that the off er of 
$1,611.59 of J. C. Mitchell for the 57.25 acre tract b~: nnd the 
said offer is., hereby accepted, and the court doth adjudge, 
order and decree that the said A. S. Harrison, Jr., who is 
hereby appointed a Special Commissioner for the purpose, be, 
and he is herebv directed to collect from J. C. Mitchell the 
amount of his said offer, and thereupon, to execute and de-
liver to J. C. Mitchell, or his assignee, a deed with covenant 
of special warranty, conveying to him, or his assignee, the 
said 57.25 acre tract. 
The court doth further adjudge, order and decree that out 
of the sums so collected, the said Special Commissioner shall 
· pay all costs incident to this suit,. including a fee of $150.00, 
to A. S. Harrison, Jr., for his professional services rendered 
herein, which fee is allowed him in addition to taxed attor-
ney's fee, commissions, and fee for writing deeds. · 
And it appearing to the _court, from other proceedings here-
tofore this day filed in this cause, that a c.ontroversy has 
arisen between Effie M. Browder and F. M. Newsom, Jr., of 
the one part, and Henry T. Mitchell, ,J. C. Mitchell, and Ellen 
M. Powell, of the other part., over the proceeds to be derived 
from a sale of the 230.9 acre tract of land, the said Browder 
and Newsom claiming that the said J. C. Mitehell, Henry T. 
Mitchell, and Ellen M. Powell broke their· contract, in fail-
ing to sell the said tract of land to Browder and Newsom for 
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$5,050.00, and that tho said Browder and Newsom 
page 40 ~ are entitled to the difference between the sum of 
$5,050.00 and the amount 8aid property brought 
when sold as aforesaid, on December ,30, 1946; 
And it further appeariug that the said Browder and New-
som are instituting· proceedings to determine their rights, if 
any, in the premises, and that under the circumstances it 
would not be proper for the said Commissioner to disburse 
the proceeds to be collected by him from said tracts of land, 
the court doth accordingly adjudge, order and decree that the 
said A. S. Harrison, Jr., withhold disbursement, except as 
heretofore ordered, of the funds under his control, until fur-
ther order of the court herein. 
And the court doth rcservl1, etc. 
PETITION OF EFFIE M. BROWDER AND F. M. 
NE,VSOM, ,TR. 
t 
Filed Jan.nary 7, 1947. 
The petition of our petitioner~, Effie M. Browder and F. M. 
Newsom, Jr., respectfully represents that the above styled 
cause is now pending in your Honor's Court. 
That J.C. Mitchell, Ellen M. Powell, Henry T. Mitchell and 
Mary F. Mitchell Shearin were formerly seized and possessed, 
in fee simple., as joint tenants, of a certain tract or parcel of 
land situate in Powellton l\fagisterial District, Brunswick 
County, Virginia, containing 230.9 acrPs, more or less, and 
more fully described in the papers in this cause. 
That prior to November 7, 1946, .J. C. Mitchell, Ellen M. 
Powell, and Henry T. Mitch~ll were under the impression 
that the three of them were sized nnd possessed of said prop-
erty, in fee simple, having, as they thought, acquired the 
same by devise from W. T. 'Mitc}lell and by purchase from 
their mother, Mary F. Mitchell Shearin. _ 
That the said .J.C. Mitchell, Ellen M. Powell and Henry T. 
Mitchell, under these circumstances negotiated 
page 41 ~ with Effie M. Browd~r a.nd F. M. Newsom, Jr., or 
their agent, for a sale of the aforesaid property, 
and a contract was thereupon entered into by which the said 
parties, along with their respective wives, agreed to convey 
said property to Effie M. Browder and F. M. Newsom, Jr., 
for the consideration of $5,050.00, in cash. 
That at the time when a deed to said property was supposed 
to have been executed to the said Effie M. Browder and F. M. 
Newsom, Jr., by the said parties~ it was ascertained that the 
said J. C. Mitchell, Ellen M. Powell and Henry T. Mitc~ell 
42 Supreme Court of Appeals of Virginia 
had at one time a brother, Hobert E. Mitchell, who departed 
this life, intestate, unmarried, and without issue, in the year 
1944, whereupon his mother, :Mary F. Mitchell Shearin, in-
herited the interest of the said Robert E. Mitchell, in said 
property, by virtue of the statutes of descents in the state of 
Virginia in such cases made and provided. . 
That Mary F. Mitchell Shearin is an insane person and con-
fined as an inmate in the Eastern State Hospital at Williams-
burg, Virginia. 
That, accordingly, the said J. C. Mitcl1ell, Ellen M. Powell 
and Henry T. Mitchell, along with their respective wives, 
through A~ S. Harrison, Jr., their duly constitutecl attorney 
and agent, filed their bill of complaint in this cause, setting 
forth the agreement, as aforesaid, and asking this Honorable 
Court to confirm the sale so made by them to Effie M. Browder 
and F. M. Newsom, .. Tr., as aforesaid, this procedure 1Jeing 
necessary in order to give to the said purchasers a good title 
to· said property,, in so far as the interest of their mother, 
Mary F. Mitchell Shearin, was conc<?rned. 
That the said J. C. Mitchell, Ellen l\'L Powelt and Henry T. 
Mitchell thereafter testified under oath, signifying ratifying, 
and confirming their agreement with the said Effie M. Brow-
der and F. M. Newsom, Jr., as aforesaid. 
page 42 ~ That subsequent thereto, the said J. C. Mitchell, 
Ellen M. Powell and Henry T. Mitchell negotiated 
with the Halifax Paper Company, Incorporated, or its agent, 
for the purchase by it of the aforesaid tract or parcel of land, 
and received an offer from the said Halifax Paper Company, 
Incorporated, of $5.,500.00 for said property, all of which will 
more fully and at laFge appear from the papers herein. 
That the said J~ C. Mitchell, Ellen M. Powell and Henry T. 
Mitchell thereupon repudiated their agreement with the said 
Effie M. Browder and F. J\L Newsom, tTr., as aforesaid, and 
even refused to convey to ~he said parties their three-fourth 
interest in said property, notwithstanding the fact that your 
petitioners offered and wore ready and willing to pay to the 
said parties their pro rata share of the purchase price of 
$5,050.00, as agreed upon, for said property. 
That notwithstanding the fact that the commissioner in 
chancery in this cause had reported that such a sale would be 
proper and fair, nevertheless this Honorable Court, in its 
sound discretion, refused to confirm tl1e private sale so made 
by the parties as aforesaid, and entered a decree directing 
that said property should be exposed for sale at public auc-
tion, by A. s.· Harrison~ Jr., a Special Commissioner, ap-
pointed for the purpose. 
rhat the action of this Honorable Court in the premises was 
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manifestly foi the protectioil of the interest of Mary F. 
Mitchell Shearin, an insane party in interest, and therefore 
a ward of this cotift. 
That wh~n saitl prop~rty "ras exposed for sale at public 
auction, on December 30, 1946; by A. S. Harrison, Jr., speci~l 
commissioner, as aforesaid, J. 0. Lucy became the purchaser 
of ~aid property for the sum of $6,500.00, and the 
pag·e 43 ~ said sale, having be~n dµ~y reported .h> cuttrt, was 
confirmed bv a tlebree of this Hdhorab1e Court. ~ti;. 
tered on January 2, 194 7, by the t~rtm; of w lil<!li .A. S. Har~ 
rison, J 1·., special commissioner, was directed to collect the 
purchase price for said pi:opet·ty and to execute a deed, con-
veying the same to the said Ll1cy, or bis assignee, with special 
warranty of _title. 
That the last-mentioned decree further directed that the 
said A. S .. Harrison, Jr., special commissioner, should with-
hold the disbursement of the funds arising from said sale 
until the rights of the parties hereiri could be adjudicated and 
determined. 
Your petitioners hereby expressly refer to all papers herein 
as though they we1·e set out in extenso to thi~ petition, and 
pray that they may be read and considered along with this 
petition. . . . ~ . . 
In tender considei·ation whereof and for as niuch tis tour 
petitioners are without remedy in the premises save in a 
court of equity, where alone such matters are properly cog-
11,izable and re1ievable,. they pray that .J. C, Mitchell., Ellen M. 
P<>well and Henry T. Mitchell may be made pa;rties respond-
ent her~to~ a~d may be required to ans,ver said _petition, hut 
not under oath, answer under oath being 4ereby expr~s~ly 
waived ; that all necessary process. may be is,-:med., inqitlries 
directed and accounts taken; that this Ho.norable Court, hav-
ing assumed and exercised jurisdiction in this cause, may pro-
ce~d to a complete d,etermination t~ereof, i~ OJ;'dej that right 
and justice may be done .to all parties hereto, including your 
petitioners. who ar~ parties to this cause; that a decree mat 
·b.e entered h~rein, directing the said A .. S. Harrison, Jr., spe-
cial commissioner, to pa.y to y.<>lH petttioners, after tlie pay7 
ment of the cost of this proceedi,ng. the pro rata .$hares ~f 
J. Q. Mitchell, Ellen M. Powell and Heney T. 
page 44 ~ Mitchell i:p. the surplus acti.ruing to thein from the 
· . fund as aforesaid, over.and above the origina1 pur-· 
chas~ ,price fo;r said property, and that your pet~tioners mat 
be afforded all sucb other, further; general, and sp~~ial re-
lief as the nature of their case may require or to equitr may 
seem meet. 
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And as in honor bound they will ever pray, etc. 
EFFIE :M. BROvVDER, 
F. M. NEWSOM, JR., 
By L. J. HA:M:M_i\.CK, Counsel.. 
Due and timely notice of the filing of the aforesaid peti-
tion, by a decree of January 6, 1947, is hereby accepted and 
process on said petition is hereby waived. 
Filed J. J. T. 
1/7/47. 
J.C. MITCHELL. 
ELLEN l\L POWELL, 
H. T. :MITCHELL, 
By L. C. HL\.HRELL, ,JR., 
Counsel. 
page 45 ~ THE FOLLOWING DECREE ENTERED 
FEBRUARY 25,.1947. 
This cause came on this day to be again l1eard, on the 
papers formerly read and the petition of Effie M. Browder 
and F. M. Newsom, Jr., this day filed in open court, by leave 
thereof; and was argues by counsel. · 
On consideration whereof, the Court cloth admit the peti-
tioners, Effie M. Browder and F. M. Newsom, Jr., as parties 
to this ca use. 
The Court dotl1, accordingly, adjudge, order and decree 
that J. C. Mitchell, Ellen M. Powell and Henry T. Mitchell, 
the respondents named in said petition, do answer and show 
cause, if any they can, on or before the first day of the Feb-
ruary term of this Court, why the prayer of the said peti-
tioners should not be granted. 
A copy of tl1is decree, duly certified by the Clerk of this 
.Court, and executed upon the said J. C. Mitchell, Ellen M. 
Powell and Henry T. Mitchell, shall operate as process upon 
the said parties. In event, howeYer, said parties shall ac-
cept notice of the filing of said petition, then the certification 
of this decree and the service of a copy thereof on the respec--
tive parties &hall be · dispended with. 
And the Court doth reserve., etc. 
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PLEA. 
The joi11t and several plea of J. c. Mit¢liell, Ell~rt M. 
Powel}, and Henry T. :M:ltcliell; fo the petitiUh of Effie l\L 
Btowder and F. M. Newstnn; Ji., filed in thiij cattse against 
them. 
Thes~ defendants to the petition iifor(!said say, that neithet 
cme of them, 1101· anyone by eith~t of them autht1tized, did ever 
sig·n any contract or agtee~ent in writihg; fot 
page 46 ~ making _and e~ecuting nny sale or· eortveyattce to 
the petitioners o:f the 1antl and premisf!s in th(! 
petition itiention.e.d ailtl desctibed, or of any iflte:rest th~teitt; 
or to any such effect, or any me:ttlorahdum bt note in -writing 
of any such agreement. 
Wherefore these defend~nts to said petition humbly pray 
judgilieht of this Co11d "rhether they shall be_ compelled to 
make any furthet· 01· oth~r a11swe1· to t.he said petition and 
prays to lie l1ehce dismissed with th~it reasonable c<Jsts and 
charges in this b~half most wrongfully snshtiiied. 
,j_ 0. "MITCHELL 
ELLEN I\f. POWELL 
HENRY T. Mi'.rCHELL 
By L. C. HARRELL, JR., 
Counsel 
L. C. HARREL4 JR., Counsel. 
Filed J. J. T. 
2/25/47. 
OR.DER FILING PLEA. 
This day .1. C. Mitci1ell, Ellen M. Powell and Henry T. 
Mitchell tendered their joint and several plea to the petition 
of Effie M. Browder and F. M. Newsom, Jr., heretofore filed 
in this cause, and asked leave to file same, which is hereby 
granted and the plea accordingly filed. 
At another day, to-wit: On April 29, 1947, the following 
decree entered. 
This cause came this day to be ag:ain heard on the papers 
formerly read; upon the former orders and decrees entered 
herein and upon the plea of J. C. Mitchell, Ellen M. Powell, 
and Henry T. Mitchell, to the petition of Effie M. Browder 
46 Supreme Court- of Appeals of Virginia 
and F. M. Newsom, Jr., set down for argument; and was ar-
gued by counsel. 
page 47 t On consideration whereof, the court being of 
opinion that neither one of the defendants to the 
petition, nor anyone' by either of them authorized, did ever 
sign any contract or agreement in writing1 for making and 
executing any sale or conveyance to the petitioners of the 
land and premises in the petition mentioned and described, or 
of any interest therein, or to such effect, or any memorandum 
or not~ in writing of any such agreement, and that such plea 
is a valid defense to the whole of the relief prayed for in the 
petition; the court doth allow said plea and doth hereby dis-
miss said petition of Effie M. Browder and· F. M. Newsom, 
Jr., at the cost of said petitioners. 
page 48 ~ I hereby certify that the foregoing is a true copy 
of the record in the chancery cause of J. C. Mitchell, 
et als., against Mary F. Mitchell Shearin; I further certify 
that notice required by law was given before said record was 
copied and delivered. 
Given under my hand this the 23rd day of .August, 194 7. 
Teste: 
Vv. E. ELMORE, Clerk. 
Fee for record $30.00. 
Teste: 
W. E. ELMORE, Clerk. 
A Copy-Teste: 
M. B. WATTS, C. C. 
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